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CANCELLATION OF PROVISION FOR 
DISABILITY BENEFITS 


An insurance company, after a policy had lapsed for 
non-payment of premiums, reinstated that policy upon 
application of the insured who represented that he was 
not then suffering from any “injury, deformity or 
symptoms of sickness” and that he had not consulted 
any physician for any ailments since said policy had 
been issued. The policy provided for total and perma- 
nent disability benefits. Five months after the rein- 
statement, the insured applied to the company for total 
and permanent disability benefits and in said applica- 

Please Route to: tion disclosed the names of doctors whom he had 
consulted both before and after he had applied for re- 
instatement. This was the first time that the insurer 
learned of the falsity of the statements made in the 
application for reinstatement, on which statements the 
insurer had relied, and it brought an action seeking to 
have the provisions providing for disability benefits 
cancelled. See California-Western States Life Insur- 
ance Company v. Feinstein et al., at {| 501,190. 


Relief Granted 


The evidence as to the manner and place in which 
the application for reinstatement was made was con- 
flicting, plaintiff contending that the transaction had 
been handled by mail and defendants contending that 
the application had been filled out in the office of the 
insured’s son and in the presence of the insurance 
company’s agent. The trial court resolved these issues 
in favor of the plaintiff insurer, deciding that some of 
the answers contained in the application could hardly 
have been made in the presence of the agent without 
his objection or advice to the contrary. Defendants’ 
contentions that the breach of the policy had been 
waived by plaintiff and that the extended insurance pro- 
vision operated to continue the disability benefits provi- 
sions in force were found to be without merit. 
Judgment entered by the trial court in favor of plaintiff 
is affirmed. 
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THE INSURANCE LAW JOURNAL 


% NEGLIGENCE * 
(Other than Automobile) 


Practical Joke.—Plaintiff sued six defendants for personal in- 
juries alleged to have resulted from the conduct of defend- 
ants in the perpetration of a practical joke. It was error to 
instruct the jury on the issue of accident, as defendants 
would be liable for such consequences of their acts as they 
should have foreseen and if an occurrence such as was in- 
volved was one of the consequences they would be liable 
therefor and it could not in law be termed accidental. 
(Johnston v. Pittard et al., Ga. Ct. of App.) .. .] 401,336. 


Non-delivery of telegram.—Where the evidence failed to show 
any actual or compensatory damage had been caused the 
plaintiff by the failure of defendant telegraph company to 
make proper delivery of a telegram, recovery was limited to 
nominal damages. (Western Union Telegraph Co. v. Guard, 
Ky. Ct. of App.). . .§ 401,337. 


Res Ipsa Loquitur.—Plaintiffs, husband and wife, sued for in- 
juries sustained by the wife as a result of a charge of elec- 
tricity that flared before her face as she was taking rolls 
from an electric stove purchased from defendant. Judgment 
for plaintiffs was affirmed on the theory that the doctrine of 
res ipsa loquitur was applicable. (Peterson et al. v. Minnesota 
Power & Light Co., Minn. Supreme Ct.) . . . | 401,338. 


Abutting Owner’s Liability—An owner of property, abutting 
on a defective or dilapidated sidewalk which constitutes a 
nuisance, is not liable to persons injured thereon unless the 
nuisance was caused by his own wrongful act or that of his 
predecessor in title. (Starr et al. v. Adelphia Holding Corp., 
N. J. Ct. of Err. and App.).. ./ 401,328. 


Icy Sidewalk.—Plaintiff slipped and fell on an icy driveway 
leading to defendant’s apartment house. If defendant knew 
or in the exercise of ordinary care ought to have known of 
the dangerous condition of the driveway and failed to exer- 
cise the degree of care which an ordinarily prudent person 
would have exercised to avoid the injury, plaintiff was en- 
titled to a verdict. (Pessagno v. Euclid Investment Co., Inc., 
U. S. Ct. of App., D. of C.). . .] 401,330. 


Defective Sidewalk.—In an action to recover for injuries sus- 
tained as the result of a defective sidewalk, the question of 
whether plaintiff's injury was proximately caused wholly or 
in part by plaintiff's negligence, was a question properly 
submissible to the jury, and the trial court did not err in 
denying defendant’s motion for a directed verdict in its 
favor. (Shoemaker v. The City of Barberton, Ohio Ct. of 
App.).. .§ 401,339. 


Wrongful Death.—Evidence that plaintiff's intestate was killed 
while lying on defendant’s track in a drunken and helpless 
condition at a point where there was no obstruction and 
where he could be seen from a distance of 700 feet was suf- 
ficient to take the case to the jury, and judgment of nonsuit 
was improperly entered. (Jones, Admr. v. Southern Railway 
Co., N. C. Suprerne Ct.).. .§§ 401,332. 


Common Law Liability—Plaintiff was injured by reason of 
tripping over a bolt protruding from the planks of a bridge 
over a railroad track maintained and operated by defendant 
railroad. Plaintiff might recover against defendants, for 
their negligence in permitting the dangerous condition upon 
the bridge, under the common law so that the sixty-day 
notice required by statute would not be a condition precedent 
to the action. (DeCapua v. City of New Haven et al., Conn. 
Supreme Ct. of Err.).. . J 401,340. 


General Building Contractor.—A general building contractor 
owes to the employees of the other independent contractors 
working on the building the duty of executing his work with 
reasonable care for their safety. (Snelling, Exrx. v. Harper 
et al., Tex. Ct. of Civ. App.) .. .§ 401,335. 


Overflow of River.—Plaintiffs sued defendant for damages 


alleged to have been caused by defendant in negligently 
causing a river to overflow onto farm lands owned by them 
Before plaintiffs could recover it devolved upon them rm 
show negligence on the part of defendant. For failure so 


to do the action was dismissed on appeal. (Malvern Gravel 
Co. v. McMillan, Ark. Supreme Ct.). . . J 401,333. 


Skier Injured.—Plaintiff was injured while sliding and skiing 


in a public park under the control of the park commissioners 
of defendant city. The trial court properly resolved the ques- 
tions of fact in favor of defendant that there was no general 
invitation to the public to use the park for sliding or skiing, 
(Balaas v. City of Hartford, Conn. Supreme Ct. of Err.)... 
{ 401,341. 


Fall of Awning.—Plaintiffs brought an action to recover for 


injuries sustained by a minor as a result of being struck by 
the fall of an awning frame attached to defendant's store, 
The trial judge properly denied defendant’s motion for a 
directed verdict, as under the evidence the questions of 
defendant’s negligence and the minor’s contributory negli- 
gence were for the jury. (Neves v. Nemtzow, R. 1. Supreme 
Ct.).. .9 401,331. 


Fall of Plaster.—Plaintiff sued to recover damages for personal 


injuries sustained as the result of the fall of a piece of plaster 
in the bathroom of the apartment occupied by her as a 
tenant of defendants. Whether or not plaintiff was guilty of 
contributory negligence because she knew of the loose con- 
dition of the ceiling was a question of fact for the jury. 
(Gasca v. Grossman et al., Ill. App. Ct.).. . 401,334. 


Collapse of Seat.—Evidence of the collapse of the seat which a 


theatre patron sought to occupy was sufficient to require 
defendant to establish that reasonable care was exercised to 
comply with the duty owed to the patron. It was error to 
take the case from the jury. (Zappala v. Stanley Co. of 
America, N. J. Ct. of Err. and App.). . .] 401,329. 


* LIFE x 


Reinsurance Agreement.—California decision which held valid 


reinsurance agreement which gives policy holders the alter- 
native of accepting reinsurance as offered or of accepting 
damages for breach of contract due to insurer’s insolvency 
held to be binding on Illinois plaintiffs who were members 
of same class of stockholders as were plaintiffs in California 
proceeding. (Larson et al. v. The Pactfic Mutual Life Insur- 
ance Co. of Calif. et al., Ill. Supreme Ct.).. . 501,196. 


Rupture of Ulcer Caused by Fall.—Where the insured died from 


pneumonia which developed after an operation that was 
made necessary by a rupture of a duodenal ulcer, the rupture 
being caused by an accidental fall, his death was not caused 
solely by external, violent or accidental means within the 
terms of a life policy issued by defendant. (Welte, Adm’x v. 
Metropolitan Life Insurance Co., Ill. App. Ct.) .. .] 501,194. 


Presumption of Death— Where it is established that an insured 


disappeared from his last known abode, that those most 
likely to hear from him have not heard from him and that 
although diligent inquiry has been made, no trace has been 
found, a presumption of death arises as a matter of law. 
(Schaberg v. John Hancock Mutual Life Insurance Co., Ill. 
App. Ct.)...9 501,198. 


Temporary Total Disability.—Plaintiff insured was allowed to 


recover disability benefits during period when he was totally 
disabled from continuing his occupation, although he subse- 
quently recovered and returned to work, in addition to pre- 
miums paid on said policy during period in excess of three 
months while disability continued. (Berkis v. Metropolitan 
Life Insurance Co., Kansas City Ct. of App., Mo.) . | 501,197. 


Disability Not Proven—Notice to Insurer —Employment rec- 


ords introduced by insurance company warranted court in 
entering judgment for insurer despite jury’s finding for 1n- 
sured; to show notice to insurer, insured must not only show 
that letter was written, but that it was properly addressed 
and mailed. (Jenkins v. Equitable Life Assurance Society of 
the U. S., Ill. App. Ct)... 501,192. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units, 
2 





y 9, 1940 
a Sy 


damages 
egligently 
by them, 
them to 
failure so 
rn Gravel 


nd skiing 
nissioners 
the ques- 
iO general 
or skiing. 


; eee)... 


cover for 
struck by 
nt’s store, 
ion for a 
sstions of 
ory negli- 
. Supreme 


r personal 
of plaster 
her as a 
Ss guilty of 
loose con- 
the jury. 


at which a 
to require 
cercised to 
iS error to 
ley Co. of 


held valid 
; the alter- 
accepting 
insolvency 
e members 
California 
Life Insur- 
96. 


| died from 

that was 
the rupture 
not caused 
within the 
0, Adm’ x v. 
| 501,194. 


an insured 
hose most 
m and that 
e has been 
ter of law. 
ce Co., Ill. 


allowed to 
was totally 
h he subse- 
ion to pre- 
ss of three 
fetropolitan 

q 501,197. 


yment rec- 
ed court in 
ling for in- 
+ only show 
r addressed 
» Society 0, 


No. 71 


Back Injury—Where evidence was conflicting as to the extent 
to which plaintiff was disabled as the result of a back injury 
sustained in a fall, court held that the evidence was insuffi- 
cient to show that plaintiff had been totally and permanently 
disabled. (Russell v. New York Life Ins. Co., Il. App. Ct.) 
"$501,193. 


Res Judicata.—A claim for disability benefits cannot be made 
in 1937 based on disability alleged to have occurred in 1921, 
1923, 1926 and 1924, where a former action alleging disability 
to have occurred in 1918 was instituted and tried in 1931; all 
issues should have been presented in the first trial. (Pippin 
v. United States of America, U. S. Dist. Ct., D. C.).. 
501,195. 


Answers to Questions in Application Unintelligible—W here an- 
swers filled in in application by medical examiner of insurer 
were unintelligible, questions as to truth or falsity of answers 
given to examiner by the insured were for the jury. (The 
Prudential Insurance Company of America v. Shumaker, Md. 
Ct. of App.) . . . | 501,200. 


Answers in Application—In the absence of testimony to the 
contrary, the court presumed that statements contained in 
an application for insurance signed by plaintiff were con- 
tained in said application at the time plaintiff’s signature was 
affixed thereto. (Rhodes v. Mutual Benefit Health & Accident 
Association, Ga. Ct. of App.).. .§ 501,188. 


Insured’s False Statement in Application—Defendant’s evi- 
dence tending to show that the insured had suffered from 
syphilis for some years prior to the time it caused his in- 
sanity held sufficient to sustain claim that statement in appli- 
cation made 15 months prior to the adjudication of insanity 
to the effect that he did not have syphilis was false. (Great 
Northern Life Insurance Co. v. Ruby Cazner’s Committee 
(Mose Simon)). . .$ 501,191. 


Agreement to Assign Insurance Policies—An agreement to 
assign insurance policies as security for an investment made 
by plaintiff was held insufficient to give rise to an equitable 
lien on any policies where there was no specific identification 
of the policies which the insured desired to assign. (Free- 
man et al. v. The Equitable Life Assurance Society of the 
United States, Ill. App. Ct.). . . 7 501,199. 


% AUTOMOBILE * 


Exclusion Clause of Policy —Employee of insured who was in- 
jured while engaged in the operation of the insured truck 
was denied a recovery against defendant insurer on the 
ground that the exclusion clause plainly meant that the 
policy did not apply to bodily injury or death of any em- 
ployee of the insured while engaged in the business of the 
insured or while engaged in the operation, maintenance or 
repair of the automobile. (Maryland Casualty Company v. 
Stockstill, U. S. C. C. A., 5th C.).. .9 702,687. 


Failure of Insured to Cooperate with Insurer —Plaintiff insurer 
obtained a judgment declaring it not liable under its policy 
for breach of the condition therein requiring active coopera- 
tion with plaintiff by insured in the defense of damage 
actions. Suit was originally instituted in Nebraska. (State 
Farm Mutual Automobile Insurance Co. v. Bonacci et al., 
U.S.C. C. A, 8th C.). . 1 702,690. 


Financial Responsibility Statute—Where a policy issued by de- 
fendant contained a rider stating that it incorporated the 
Provisions of the financial responsibility statute, the court 
held that such rider had no force since the named assured 
did not fall within that classification of persons who were 
required to give proof of financial responsibility. (Deegan 
v. Metropolitan Casualty Insurance Co. of New York, N. J. 
Supreme Ct.). . .§ 702,683. 


Wrongful Death as a Result of Rear-End Collision—Defendant 
was traveling directly behind the car driven by plaintiff's 
decedent when, while defendant was looking to his right at 
a Street sign, said decedent greatly decreased his speed with- 
out a hand signal to defendant and defendant collided with 


WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


the rear of his car. The court’s refusal to direct a verdict for 
defendant was held proper. (Warneke v. Torstenson, III. 
App. Ct.)... 702,679. 


Collision Between Motorcycle and Sanitation Truck.—In a suit 


arising out of a collision between a motorcycle and a sanita- 
tion truck, it was held reversible error for the court to refuse 
to instruct that a motorist, having the right of way, must use 
due care and, if he sees that an accident might happen, he 
must slow up or attempt to avoid the impending accident. 
(Scott et al. v. The City of New York, N. Y. Supreme Ct.)... 
{ 702,694. 


Decedent’s Contributory Negligence.—Where plaintiff's dece- 


dent was struck by defendant’s car while crossing an inter- 
section diagonally, contrary to a city ordinance, a directed 
verdict in favor of defendant was entered on the ground that 
plaintiff had failed to establish that her decedent was free 
from contributory negligence; the court held that defendant 
and his wife were eyewitnesses to the accident and therefore 
the presumption of due care on the part of deceased, in the 
absence of testimony of eyewitnesses to the contrary, had 
been overcome. (Peck v. Hampel, Mich. Supreme Ct.)... 
{ 702,678. 


Collision Between Fire Apparatus and Street Car.—Where a 


motorman of a street car after noticing the approach of a 
fire truck and trailer, failed to stop his street car as provided 
by statute, the street car company was held responsible for 
injuries sustained by the tillerman on the trailer which struck 
the street car. (Raymore v. Kansas City Public Service Com- 
pany, K. C., Mo., Ct. of App.).. .f 702,695, 


Carrier’s Liability—Where the evidence was in conflict as to 


whether plaintiff's decedent had attempted to board a car 
after it had started, or whether the motorman started the car 
while decedent was in the act of boarding, the court held 
that a question of fact was presented which was properly 
submitted to the jury; however, the judgment entered for 
plaintiff was reversed on the ground that instructions given 
by the court relative to the decree of care to be exercised by 
a carrier towards its passengers minimized the non-insurer 
rule and encouraged the jury to extend the highest degree 
of care rule to the prejudice of defendant. (Live Stock 
National Bank of Chicago, Adm’r v. Richardson, Rec’r, Ill. 
App. Ct.)... 702,685. 


Injured While Alighting from Bus.—A judgment of nonsuit 


entered against plaintiff who was injured by an approaching 
automobile as he was alighting from a bus parked partly on 
the concrete roadway was affirmed on appeal, the court 
holding that defendant Bus Company had not violated the 
provisions of a Traffic Act in any of the respects specified 
by plaintiff. (Hochberger v. G. R. Wood, Inc., et al., N. J. 
Ct. of Err. and App.).. . 702,688. 


Pedestrian Injured.—Where plaintiff looked in both directions 


before crossing the street and then did not look again until 
just before he was struck by defendant’s car, the court held 
that he could not be found guilty of contributory negligence 
as a matter of law since the “continuing duty to look,” appli- 
cable at railroad crossings, is not applicable at street cross- 
ings; therefore it was a question for the jury whether plaintiff 
exercised ordinary care under the circumstances. (Hunter 
et al. v. Stacey, Tenn. Ct. of App.) . . .] 702,674. 


Wilful and Wanton Misconduct.—Where plaintiff’s husband 


suffered fatal injuries while walking upon a highway on a 
dark night as the result of being struck by defendant’s car, 
the court reversed a judgment entered in favor of plaintiff 
on the ground that the trial court erred in submitting to the 
jury a special interrogatory relating to defendant’s wilful and 
wanton misconduct when there was no evidence to support 
it. (Rowley, etc. v. Rust, Ill. App. Ct.) .. .] 702,680. 


Pedestrian Struck by Bus.—Where plaintiff's decedent was 


struck by defendant’s bus while running in the street pur- 
suant to boarding the bus, the court held that a judgment 
entered for defendant should be affirmed since the scant 
evidence presented by plaintiff would not warrant a finding 
in his favor. (Merenkow, Adm’r v. Richardson, Rec’r et al., 
Ill. App. Ct.).. .§ 702,686. 
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AUTOMOBILE—Continued 


Collision Between Sled and Truck.—Defendants were held re- 
sponsible for injuries to a child when the child’s sled collided 
with their truck, the jury, upon proper instructions, having 
found them guilty of negligence in the operation of their 
truck. (Popadowski v. Bergamen et al., Ill. App. Ct.)... 
{ 702,689. 


Creation of Nuisance.—Where plaintiff alleged that the death 
of his intestate was caused by a nuisance created by the city 
in not painting the lines defining a crosswalk all the way 
across the street, and in maintaining a steady yellow light in 
its traffic standard, the court held that these contentions were 
without merit and affirmed a judgment entered in favor of 
defendant city. (James, Adm’r v. City of Waterbury et al., 
Conn. Supreme Ct. of Err.).. .{ 702,681. 


Municipality’s Liability—Wbhere a municipality allowed a man- 
hole cover to remain in a depression about five inches deep, 
and plaintiff's intestate, while riding a motorcycle over this 
street, lost control of his vehicle and suffered injuries from 
which he died, the court held that the city was negligent in 
not keeping its street reasonably safe for the ordinary use 
of persons who have a right to use it. (Barnes v. Town of 
Wilson, N. C. Supreme Ct.).. . 702,682. 


Left Turn of Previously Parked Vehicle.—Plaintiff was awarded 
recovery against the State and the Highway Commission for 
injuries sustained as a result of a collision which occurred 
when an employee of the Highway Commission, who had 
parked a truck at the side of the road, suddenly and without 
warning turned left in front of plaintiff's approaching and 
heavily loaded truck and trailer. (Mallard v. State of Louisi- 
ana, La. Ct. of App.). . .] 702,693. 


Railroad Crossing Collision—Where plaintiff claimed her in- 
testate was not guilty of contributory negligence as a matter 
of law for not being on the lookout for approaching trains 
because his familiarity with the signals and the failure of 
them to operate induced him to enter the crossing, the court 
held that a directed verdict in favor of defendant should be 
entered on the ground that the failure of the automatic 
signals to flash did not relieve him from the duty of using 
due care. (Cline v. Southern Railway Company, U. S. Dist. 
Ct., N. C.)...¥ 702,677. 


May 9, 1949 


Guests Injured.—Plaintiffs who were riding as guests in defend. | 
ant’s car were allowed to recover since defendant’s conduct 
in withdrawing his attention from the road while traveling at 
a speed of 65 miles per hour constituted negligence which © 
was the proximate cause of their injuries. (Shook v. Sim. ~ 
mons; Alexander v. Same; Mrs. George Zimmerman v. Same: 
George Zimmerman v. Same, Tenn. Ct. of App.).. .§ 702, 


Gross Negligence.—Plaintiff was denied recovery for injuries — 
sustained while riding as a guest in a car operated by defend. — 
ant on the ground that defendant’s action in driving on the 
wrong side of the road while on a curve did not constitute 
gross negligence which would justify a recovery under the 
Vermont Guest Statute. (Conway v. O’Brien, U.S.C.C.A, @ 
2nd C.).. .§ 702,684. 


Low Overhanging Wires.—Where defendant failed to inspect 
carefully its overhanging wires after a severe ice storm, and 
plaintiff sustained injury when the truck in which he was 
riding came in contact with the sagging wires, the court 
entered judgment for plaintiff on the ground that defendant 
was charged with knowledge of the potential hazard, created 
by the sagging wires, to vehicles traveling along the high- 
way. (Campbell v. Western Union Telegraph Company, Ba 
Superior Ct.).. . 702,675. 


Joinder of Husband in Suit for Wife’s Injuries—Where a hus- 
band, in a suit brought against defendants by his wife for her 
personal injuries, sought to recover for his personal injuries, 
property damage to his car, and the loss of his wife’s com- 
pany and services, he was denied relief. A husband may join 
in such action only such claims for damage as he sustained 
as a proximate result of the injury to his wife. (Mansfield 
et al. v. King et al., Fla. Supreme Ct.) . . .] 702,691. 


Amendment to Motion for New Trial.—Workmen’s compensation 
was paid the widow of an employee of plaintiff for his death 
which resulted from the negligence of defendants. After a 
verdict for plaintiff, it was held error for the court to permit 
defendants to amend their motion for new trial, after the 
expiration of the period for filing the original motion, in 
order to set up that the alleged widow had not been the 
lawful wife of decedent. (Walker Fertilizer Company v. Cole 
et ux., Fla. Supreme Ct.). . .] 702,692. 


- 
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